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WHAT IS A GUARDIAN?

AN INDIVIDUAL OR ORGANIZATION NAMED BY AN
ORDER OF THE COURT T0 EXERCISE SPECIFIC OR
ALL DELEGABLE POWERS AND RIGHTS QVER THE
PERSON AND/OR ESTATE OF AN INCAPACITATED
PERSON




WHAT IS A GUARDIAN?

GUARDIAN OF PERSON

» Assert the rights and best interests of the incapacitated person
» Ensure a plan of supportive services to meet needs

» In general make medical decisions and ensure that the individual is residing in the
least restrictive environment

GUARDIAN OF ESTATE

» Investigate, locate, manage, preserve and/or liquidate assets including real property
for present and future needs while maintaining current or future eligibility for medical
assistance

» Apply for and maintain eligibility for all benefits with federal, state and local programs
(medicare, medicaid, SSA, pensions, waivers)

WHAT IS A GUARDIAN? 9
SCOPE OF GUARDIANSHIP

» Plenary

» Guardian has all the authority as described in Chapter
5500

» Limited

» Guardian only has the authority as described in the
Court’s Order




PLENARY GUARDIAN OF
THE PERSON AND ESTATE

LIMITED GUARDIAN OF THE
PERSON AND PLENARY
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WHEN IS A GUARDIAN NEEDED? 14

SOME INCAPACITATED PERSONS MAY NOT HAVE SUPPORTS
OR THEIR SUPPORTS ARE NOT WILLING, ABLE OR SUITABLE
T0 SERVE AS A RESPONSIBLE DECISION MAKER

A guardian may be needed if
» a person does not have any supports

» the supports are insufficient

WHO CAN BE A GUARDIAN? 15

ANY QUALIFIED INDIVIDUAL, A CORPORATE FIDUCIARY, A NONPROFIT
CORPORATION, A GUARDIANSHIP SUPPORT AGENCY OR A COUNTY AGENCY

» For residents of state facilities the court may appoint, only as guardian
of the estate, the guardian office at the facility

» The court shall not appoint a person or entity providing residential
services for a fee to the incapacitated person or any person whose
interests conflict with those of the incapacitated person except if it is
clearly demonstrated that no alternative exists

» Family relationships are not by themselves considered an adverse
interest to the incapacitated person

» If appropriate, the court shall give preference to the nominee of the
incapacitated person




(READ THE COURT




WHAT AUTHORITY DOES A GUARDIAN HAVE? 20

HOW DOES THE COURT DETERMINE IF A GUARDIANSHIP WILL BE LIMITED OR
PLENARY?

In all cases the court shall consider and make specific
findings of fact concerning the:

» nature of any condition or disability
» extent of the individual's capacity

» need for guardianship services, in light of less restrictive
alternatives

WHAT AUTHORITY DOES A GUARDIAN HAVE? 21

SOME AUTHORITY CAN ONLY BE GRANTED AFTER SPECIFIC FINDINGS OF FACT

» A guardian shall not have the authority to consent to:

v

abortion, sterilization, psychosurgery, electroconvulsive therapy or
remove a healthy body organ

v

prohibit marriage or consent to divorce

v

experimental biomedical or behavioral medical procedures or
experiments

» These findings of fact can be done at the original incapacity hearing or
at a subsequent hearing

» The authority must be expressly given in a court order




WHAT AUTHORITY DOES A GUARDIAN HAVE? 22

COURT PERMISSION IS ALSO NEEDED T0

» sell real estate
» invade principle
» establish a burial reserve

» refuse life sustaining treatment

WHAT AUTHORITY DOES A GUARDIAN HAVE? 23

THE COURT MAY NOT GRANT POWERS TO A GUARDIAN THAT ARE
CONTROLLED BY OTHER STATUTES

Including but not limited to:

» admitting the incapacitated person to an inpatient
psychiatric facility or state center for the intellectually
disabled

» relinquish parental rights

HOW DO YOU OBTAIN A
GUARDIAN FOR AN

INCAPACITATED PERSON?




ONLY BE
APPOINTED BY
. ¥ THECOURT. A
I iﬁ PETITION MUST
\ -~ BEFILED WITH
THE COURT.

NOT EVERY
INCAPACITATED PERSON
NEEDS A GUARDIAN

THE PROCESS IS NOT
IMMEDIATE

THE HEARING IS
DEPENDENT UPON THE
COURT'S CALENDAR







| HAVE A QUESTION!!

WHAT IS THE ROLE OF APS IN
GUARDIANSHIP?




APS AND GUARDIANSHIP 34

F THERE IS IMMINENT RISK TO AN APS CONSUMER WHO IS
ALLEGED TO BE INCAPACITATED AND NO LESS RESTRICTIVE
ALTERNATIVE EXISTS, APS CAN PETITION FOR AN
EMERGENCY AND/OR PERMANENT GUARDIAN

IF AN APS CONSUMER HAS AN EXISTING GUARDIAN,
APS CAN INVESTIGATE THAT REPORT OF NEED AS
THEY WOULD FOR ANY OTHER CONSUMER

35

800-490-8505

WHAT SHOULD YOU DO IF YOU HAVE
CONCERNS ABOUT A GUARDIAN?

IF THE COURT ORDER DOES NOT APPOINT
A CO-OR SUCCESSOR GUARDIAN, AN
INTERESTED PARTY WILL HAVE TO
PETITION AND NOTIFY THE COURT

IT IS POSSIBLE THAT THE PERSON MAY NO

LONGER NEED A GUARDIAN, HOWEVER
THE COURT HAS TO MAKE THAT DECISION




GUARDIANSHIP ABUSE 37

REVIEW HEARING

The court may set a date for a review hearing

»

»

in its order establishing the guardianship

at any time it shall direct

The court shall conduct a review hearing promptly if the incapacitated person, guardian or
any interested party petitions the court for a hearing for reason of:

»

a significant change in the person's capacity
a change in the need for guardianship services

the guardian's failure to perform his duties in accordance with the law or to act in the
best interest of the incapacitated person

the court may dismiss a petition for a review hearing if it determines that the petition is
frivolous

WHAT HAPPENS WHEN A
GUARDIAN AND PROVIDER
DON'T AGREE?







ARE GUARDIANSHIP ORDERS
FROM OTHER STATES VALID IN PA?

GUARDIANSHIP ORDERS ARE VALID THROUGHOUT THE STATE

JURISDICTION REMAINS IN THE COUNTY WHERE THE GUARDIAN
WAS APPOINTED

BY PETITIONING THE COURT, GUARDIANSHIP CAN BE TRANSFERRED

TO THE COUNTY WHERE THE INCAPACITATED PERSON NOW RESIDES

IS A POA FROM ANOTHER
STATE VALID IN PA?




| HAVE MORE QUESTIONS!

MERUBENSTE@PA.GOV ~ GHARPER@LIBERTYHEALTH.COM

570-820-4851 M7-127-4315




